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Competition 

• 23 USC 112 – “…construction … shall 

be performed by contract awarded by 

competitive bidding” 

• Extends to the individual bid items in a 

contract. 

• Experience shows that competition leads 

to lower bids >> more efficient use of 

taxpayer dollars 



Competition 

 

• FHWA requires a justification to deviate 

from the competitive process 

 



Competition 

• Allowable deviations from the 

competitive process 

– Other Methods (with FHWA approval) 

– Emergencies 

– 23 CFR 635.411 

 



23 CFR 635.411 

• Allows Federal Participation for 
Proprietary products when: 

– Bid competitively with equally suitable non-
proprietary products 

– State certifies: 

• Essential for synchronization 

• No equally suitable alternative exists 

– Experimental Use 

– FHWA makes Public Interest Finding even 
though other suitable alternatives exist 



Current Guidance 
(as of November 30, 2011) 

• Clarifies differences between Certifications 
and Public Interest Findings 

• Clarifies approval authorities for States and 
FHWA 

• Clarifies experimental use when participating 
in certain programs 

• Provides transparency 

 



Certifications vs. PIFs 
(old process) 

• Certification = Public Interest Finding 
– No difference in process 

– de facto process – Everything treated as a PIF 

– State DOTs had to request approval to use 

proprietary products, even with certifications 

• Problem – Process did not conform 

to language of regulation. 



Certifications vs. PIFs 
(old process) 

• Problem – Process did not conform to 

language of regulation. 

• Industry complaint – process too restrictive 

– Asserted that regulation kept innovative 

products from use 

– Attempted legislative remedies that would have 

prevented FHWA from contesting certifications 

 



 

 

•Certification ≠ PIF 
 

Certifications vs. PIFs 
(New process) 



• Guidance = regulation language 

• Certification 
– Essential for synchronization 

– No suitable alternative 

• Public Interest Finding 
– Other alternatives exist 

 

Certifications vs. PIFs 
(New process) 



Requirements 

• Certifications 

– Certified by State DOT 

– No FHWA approval required 

– FHWA can contest the certification 

– Local Public Agencies (LPAs) can certify 

• Public Interest Findings 

– FHWA Division Administrator approval required 

– May be delegated to State DOT via Stewardship 
Agreement 

– Cannot be redelegated to LPAs. 



Approval Requirements 

• Direct Recipients (TIGER grantees & other 

specific agencies) 

– FHWA cannot delegate approval authority to 

DRs (PIFs)  

• Must come to FHWA 

– DRs can certify 

 

 



Certifications 

• Must include: 

– Statement by the appropriate State official 

certifying that the proprietary product is: 

• Essential for synchronization, or 

• That no equally suitable alternative exists 

• Should include supporting documentation. 

– Unique need being addressed 

– Why other products cannot meet the need 



Public Interest Findings 

• Public Interest Finding includes: 

– Request from State DOT, including supporting 

information 

– Approval by FHWA, considering: 

• Evaluation of equally acceptable products 

• Benefit to public 

• Additional costs, if any 

• Duration and extent of approval 

– Approval may be delegated to State DOT 



Experimental Use 

• Clarifies that proprietary products approved 

under special funding/evaluation programs do 

not require additional certifications or approvals 

under 23 CFR 635.411 

• Examples: 
– Highways for Life 

– Innovative Bridge Research and Deployment Program 

– Innovative Pavement Research and Deployment 

Program 



Experimental Use 

• However, additional use of these products on 

other Title 23-funded projects not funded 

under these special funding/evaluation 

programs must comply with 23 CFR 635.411. 

 



Transparency 

• FHWA posts all “Public Interest Findings” and 

Experimental Products on its website 

• Sortable by: 
– State 

– Basis of approval 

– Product name 

– Product type 

• Many of these “Public Interest Findings” could 

have/should have been Certifications 

• FHWA will retain this legacy data on website. 

–Extent (project, statewide) 

–Approval date 

–Expiration Date 
 



FHWA Approvals of Patented and Proprietary Products 
http://www.fhwa.dot.gov/construction/contracts/pnpapprovals/approvals.cfm 

FHWA Headquarters Contact: John Huyer, 202-366-1937 



Transparency 
(as of 10/31/2013) 

• Proprietary Products will be posted on 

– FHWA website (FHWA approvals only) = 308 

• Experimental products = 25 

• Public Interest Findings = 283 

– AASHTO website (APEL) (voluntary basis) 

• Certifications = 26 

– State DOT websites (voluntary basis) 

• Certifications = 3 (TN, WY) 

• Experimental Products (State Delegated) = 0 

• Public Interest Findings (State Delegated) = 0 



Transparency 
• AASHTO APEL Site – Certified Products 

– http://apel.transportation.org/all_certified_products.aspx 



Questions and Comments 



For further information please contact 

 

John E. Huyer, P.E. 

Contract Administration Group (HIPA-30) 

(651)291-6111 

john.huyer@dot.gov  
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